THE STATE OF NEW HAMPSHI RE
ROCKI NGHAM  SS. SUPERI OR COURT

Ri chard Costa, et. al.
V.

City of Portsnouth;
Pier I'l, LLC, Intervenor

01- E- 0639
ORDER

This order addresses intervenor's Mtion to Dismss plaintiffs'
Zoning Board of Adjustnent (ZBA) appeal for |lack of standing.
Plaintiffs object. For the reasons that follow, intervenor's Mtion
to Dismss is DEN ED.

Plaintiffs appealed a decision of the Gty of Portsnmouth ZBA
pursuant to RSA 677:6 (Supp. 2001). The ZBA decision denied
plaintiffs' request to overturn an underlying decision of the
Portsnmouth Hi storic District Conm ssion (HDC), granting a Certificate
of Appropriateness to intervenor Pier 1I, LLC for its proposed
construction of a five-story residential condom nium and denolition
of two buildings located in the historic district of Portsnouth.

Plaintiffs own residential condom niumunits |ocated at 135 Bow
Street in Portsnouth. These units are part of what is known as
Har bor Pl ace Condom niunms. By virtue of their condom ni um owner ship,
plaintiffs additionally each possess deeded, appurtenant parking-
rel ated easenent/limted commobn area ownership interests, which

provi des them parking space and rights of ingress and egress from



Daniel Street in Portsmouth respecting a parking garage |ocated on or
off Daniel Street.

Intervenor's property here at issue is located at 10 State
Street in Portsnouth within the historic district (H storical A
District) of Portsnouth. Intervenor petitioned the HDC for approval
of a project denolishing two buildings and constructing a five-story,
four-unit residential condom nium The HDC hel d an extended hearing
on intervenor's petition on April 4, 2001, allowing testinony from
peopl e speaking for and against its nerits.

The proposed project is a few hundred feet from plaintiffs’
actual condomniumunits. (See Int'r Ex. B). These units overl ook
the Piscataqua R ver north of intervenor's project site. Plaintiffs'
par ki ng-rel ated easenent/property rights lie on or off Daniel Street,
about one block away fromintervenor's project site. The proposed
project is not very visible, if at all, fromthe plaintiffs' actual
condom niumunits due to an intervening building structure.

Al though three of the Plaintiffs claim they attended the HDC
hearing of April 4, 2001 at which the Certificate of Appropriateness
was granted, none submitted any statenment for or against the
intervenor's project at that time, or apparently participated in
prior HDC work sessions dealing with the project. However, their
attorney did participate at the hearing, although not identified as
their representative; and with the issuance of the HDC s deci si on of
April 4, 2001, the plaintiffs thereafter actively and fully pursued
possi ble adm nistrative review both before the HDC and the ZBA,
rai sing many issues contesting the propriety of the Certificate of

Appr opri at eness deci si on.



Wiile the HDC granted to intervenor a Certificate of
Appropriateness, it did so with the stipulation "that both the
stairwell and the el evator penthouse not exceed nore than 8 2 feet in
hei ght above the roof deck.” (R at No. 21). Plaintiffs timely
requested a rehearing, which the HDC denied, and plaintiffs then

appealed that denial to the ZBA which held a hearing and

subsequently denied plaintiffs' appeal. Plaintiffs finally requested
a rehearing from the ZBA, which also was denied. Thi s appeal
fol | oned.

I ntervenor noves to dismss this appeal, claimng, inter alia,
that plaintiffs are not "aggrieved parties” under RSA 677:4 and,
therefore, lack standing to challenge either the ZBA or HDC deci si on.

See Nautilus of Exeter v. Town of Exeter, 139 N H 450, 452 (1995).EI

I ntervenor contends that plaintiffs' properties are too renote, or
renoved, from its proposed project, and that plaintiffs |ack
sufficient definite interest in the outconme of the proceedings to

have standing to appeal. Plaintiffs object, arguing that they are

'Intervenor also clains the appeal is defective because
plaintiffs failed to exhaust adm nistrative renmedi es by not
appearing at the HDC hearing of April 4, 2001. |In addition, it
clains that plaintiffs are not "abutters" of the proposed
project. The Court discusses plaintiffs' participation in the
adm ni strative process later in this opinion. D smssal of this
appeal solely because of any failure to not so participate is not
warranted. Moreover, the issue of standing, which is the crux of
intervenor's notion, is not dependent on whether plaintiffs are
actual abutters. See Weks Restaurant Corp. v. City of Dover,
119 N.H 541, 544-45 (1979); see also Nautilus of Exeter, 139
N. H at 452.
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property owners in close proximty to intervenor's project and they
will suffer detrinmental injury if it is allowed to proceed.

In ruling on a notion to dismss, the Court must determ ne
whether the allegations contained in plaintiffs’ pl eadi ngs
sufficiently establish a basis upon which relief nay be granted. See

Provencher v. Buzzell-Plourde Assocs., 142 N.H 848, 852-53 (1998).

However, when the notion to dismss does not challenge the
sufficiency of the underlying legal claim but rather raises a
statutory defense to that claim the Court "nust [additionally] |ook
beyond the plaintiff[s'] unsubstantiated allegati ons and deterni ne,
based on the facts, whether the plaintiff[s] [have] denonstrated
[any] right to claimrelief.” [1d. at 853 (citation omtted).

Whet her a person is "aggrieved' and thereby has standing to
appeal to this Court, is a factual determnation for this Court to

decide. See Nautilus of Exeter, 139 N.H at 452. In naking this

"inmpact"” determ nation, the Court "may consider "factors such as the
proximty of the plaintiff's property to the site for which approva
is sought, the type of change proposed, the imrediacy of the injury
claimed, and the plaintiff's participation in the admnistrative

hearings.'" Nautilus of Exeter, 139 N.H at 452 (citation omtted).

| f consideration of these factors | eads the Court to concl ude that

plaintiffs possess sufficient interest in the outcone of the ZBA

proceedi ngs, then standing wll be conferred. | d. However,
"standing will not be extended to all persons in the
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comunity who mght . . . feel that they are hurt by the board' s
decision . . . pertaining to land quite renmote fromtheir own." [Id.
(internal quotation marks and citation omtted).

Upon full consideration of plaintiffs' interests here, the Court
finds that plaintiffs have standing to bring this appeal.

First, and in connection with proximty, plaintiffs' properties
are close to the proposed project, within a few hundred feet.
| ndeed, neasured fromtheir actual living prem ses, these properties
are about as far renoved fromthe proposed project as the property of
one undi sputed abutter, Joe M Hunt. (See Tax Map, R at No. 15; see
also bjection to Int'r Mt. to Dismss, &34 & "annotated" Tax Map).

Then too, plaintiffs' property interests are even closer to the
proposed project, if one considers their parking-related property
interests associated with Daniel Street.

This is not a case where plaintiffs' properties are so renpte
fromthe proposed project that they | ack standing to conplain. See

Nautilus of Exeter, 139 N.H at 452 (where plaintiffs |ocated no

closer than .8 mles fromthe project in question, they are deened
"too renote from the proposed . . . addition to be sufficiently
affected by the ZBA' s decision so as to confer standing”). Rather,
plaintiffs possess properties close to the proposed project, and
within the sane regulated Historic District. Wile plaintiffs may
not easily, if at all, see the proposed project directly fromtheir

condom niumunits, they plainly are situated in the sane nei ghborhood
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as the project, and claimdirect inpact in their property enjoynent
by the HDC s and ZBA' s approval of the proposed project.

As to the type of change proposed and the inmedi acy of clai ned
injury, plaintiffs assert in their appeal that the HDC, in approving
t he proposed project, failed to honor its mssion: "to preserve and
protect the historical and architectural resources of the Gty." See
Portsmouth Zoning Ordi nance Sections 10-1001. Plaintiffs assert,

inter alia, that the HDC failed to properly consider the criteria

necessary to approve structures in the Hstoric District and failed
to make sufficient and conplete findings required to render
decisions. Plaintiffs further assert that the proposed project is
i nconsi stent with, and does not further, the objectives required by
the Historic District Odinance (Sections 10-1004, A). Plaintiffs
argue that the proposed project does not aesthetically fit in the
nei ghbor hood, obstructs views, underm nes possibilities for a River
Wal k, and ot herwi se does not foster Portsnmouth's historical heritage.
They claim that the HDC s approval of this project directly and
adversely inpacts their property interests within the sane Historic
District, and does so in an imrediate manner as the HDC approva
noves the project forward towards realization. The Court concl udes
that the injuries and harnms here raised are of sufficient substance
toreflect plaintiffs definite and inmediate interest in the outcone

of this matter.
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Finally, the Court considers plaintiffs' participation in the
HDC and ZBA admi nistrative proceedings. To be sure, plaintiffs did
not thensel ves stand up and speak at the HDC hearing of April 4,
2001. Three of them however, claimto have been there, and their
attorney (although identified only as a "concerned citizen") did
speak out strongly against the proposed project--as did others.
Mor eover, once the HDC rendered its decision, plaintiffs vigorously
pursued adm ni strative avenues for relief both before the HDC and the
ZBA. Thus, plaintiffs' participation in adm nistrative proceedi ngs
does not reflect a lack of sustained interest or a l|ack of the
necessary adversarial status to proceed on this approval. The Court
observes that the intervenor also challenged plaintiffs' standing,
both before the HDC and ZBA. These bodies, however, entertained
plaintiffs' various notions and appeals on their nerits.

Decisions by the HDC and the ZBA, |ike those here, particularly
affect the quality of life of citizens such as plaintiffs who reside
and possess property in the sane Historic District near the proposed
project at issue. Plaintiffs, noreover, manifest the ability and the
willingness to properly pursue a legal challenge. In such
ci rcunstances, courts do not deny standing, but pass on the nerits of

the case. Cf. Portsnouth Advocates, Inc. v. Gty of Portsnmouth, 133

N.H 876, 878 (1991) (citizen's group held to have standing to
chal l enge rezoning that altered historic district boundaries of the

city); Hanrahan v. Gty of Portsmouth, 119 N H 944, 947 (1979),

(appeal by plaintiff, identified as "citizen of Portsnouth,™
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chal l enging decisions by ZBA and HDC to allow denolition of a
building within an historic district).
Based on the foregoing, the Intervenor's Mtion to Dismss is

DEN ED.

So ORDERED.
MAY 14, 2002 /I S/
DATE JOHN M LEW S
Presi di ng Justice
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